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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

NATIONWIDE MUTUAL INS. CO.,as : Hon. Joseph H. Rodriguez
successor by merger to HARLEYSVILLE
MUT. INS. CO., as successor to ; Civil Action No. 145330

PENNMUTUAL INS. CO.,

Plaintiff, ; OPINION

V.

PAUL CARIS, OLIVIA CARIS, ;
JEFFREY RULAK, MICHELLE L. ULAK

Defendants

This matter is before the Court &aintiffs motion to dismiss
Counts Il, I, and IV of the Counterclaim pursuaontFederal Rule o€ivil
Procedure 12(b)(6) [Doc. 17] and on craastionof Defendant$?aul and
Olivia Caris individually and as the limited repesgative of Defendant
Jeffrey Ulakfor summary judgment on their Counterclajboc. 36]. The
Court has considered the submdsss of the parties and heard oral
argument on the motion ahanuary 14, 2016. For the reasons expressed
on the record, and those set forth bel®gintiff's motion to dismiss
Counts Il, I, and IV of the Counterclaimvill be granted, and theross
motion of Defendants for summary judgment on their Caualaimwill be

denied.
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BACKGROUND

On August 25, 20 1R laintiff NationwideMutual Insurance Company
filed this action seeking a declaoay judgmentursuant to 28 U.S.C. §
2201(a) that it does not owe aimdemnificationobligationto the
Defendants in connection with environmental remé&draof property
located at 47 Manhasset Trail, Medford Lakes, Newséy (the “Property”).
A State court actiorfiled in the Superior Court of New Jersey, Law

Division, Burlington County, captioned Caris v. dssic Technology, Ingc.

Docket Nbo. L-1253-12, claimedthat thesellers of the Property, Defendants
Jeffrey and Michelle Ulakalong with other defendant$raudulently
submitted closure paperwork to the New Jersey Dapant of
Environment Protection NJDEP’), which allegedly caused damages to the
Propertybuyers, Paul and Olivia Cari§eeSchaberg Cert., Ex. A.

It appears from the State court actiomthhe Carises purchased the
Property at issue from the Ulaks on August 14, 26dx8215,000 Prior to
thistransaction, on December 21, 2007, an undergrotorédhgetank was

removed from the Roperty The contractor on site observed holes in the

1These werdriassicTechnology, Inc.anenvironmental consulting firm
Lisa Gatonean environmental consultant employedToyassic Prudentia
Fox and Roach, a real estate agemcydDebra R. Hales, a real estate
broker.



tank,suspected release therefrom, and reported the stespeelease to
the NJDEP.The Ulaks then reported the suspected releasestio th
iInsurance carrier, Farmers Insurance Companlgjch retained a
consulting engineering firm to investigate. An A@3, 2008 report back
to Farmers indicated that neith#resal nor the groundwater contained
contaminants above allowable standards. At theesame, the sellers
were going througla divorce and their realtor allegedly representethe
buyers thathey may be able to procure the property for welbl asking
price. Id.

On the heels of the consulting firm’s report to thé&éDEP, on August
11, 2008, the NJDEP issued a No Furthetidw Letter regarding the
Property. On July 9, 2009, however, the NJDEPfreatithe buyershat
the No Further Action Letter issued on their Prdgdrad been rescinded
due to falsified documents. The underlying Statert action followed
alleging frauwd, misrepresentation, intentional infliction of etiomal
distress, and breadf contract, among other claimiscluding a Spill Act
claim for strict liability against the Ulaks pursuao N.J. Stat. Ann. §

58:10-23.11 Id.

2:Farmers issuedomeowner®policies to the Ulaks from July 31, 2003 to
July 31, 2008. Compl. § 1&chaberg Cert., Ex..C



In January 2014the Carisesgreed to a settlement in principle with
the State court defendant€ompl.  16.Those defendants agreed to fund
the environmental remediation of the Property fdotl of $60,000and if
the NJDEP required further remedial response cokes, would fund such
costs based on set percentage shalsOn the record memorializing the
settlement, the State court indicated that the eratias settled as to the
Ulaks only as to theiliability during the years they were insured by
Farmers, not the years prior when insured by Pemuél. Compl. 1 16
18.

The Ulakshadobtained homeowners’insurance on their Property
from Penn Mutualnsurance Company, policy no. HO 0169735, for arinua
policy periods from July 31, 1997 to July 31, 2008th annualpersonal
liability limits of $300,000 per occurrence&Compl. 1 8 Schaberg Cert., Ex.
B. On November 22, 2002, Harleysville Mutdakurance Company
entered into an agreement with Penn Mutual whet¢asleysville Mutual
agreed to acquire and succeed in interest to alefiabilities under
certain insurance policies issued by Penn Mutuddl(iding the Penn
Mutual policiesheld by the Ulaks Purswant to this transaction, Penn
Mutual was legally disswkd effective January 24, 2008s aresult,

Harleysville Mutual became the successor to Penudl the former



insurer of the UlaksCompl.f2. On May 1, 2012, Nationwide then merged
with and intoHarleysville Mutual, with Nationwide the sole surivig

entity. That is, Harleysville Mutual ceased to exist asgal entity as of
May 1, 2012.

On March 6, 2014, Nationwide first appeared in 8take court action
to oppose the Carises’otion for default judgment again&tlak. Compl.
30. By Order dated May 23, 2014, the State court setdéite for a proof
hearing— July 14, 2014.Compl. § 31.0n June 25, 2014, &ionwide filed a
motion to intervene in the State court action totect itsrights at the
proof hearing, which motion was denie@ompl. § 32.Prior to the proof
hearingthe Carises’counsel advised the State court and Nationwide’s
counsel thatheCariseshad reached a settlement in principle with Ulak for
the years he was insured by Penn Mutual; Ulak ajteea consent
judgment for over $350,000 and an assignment difts@gainst
Nationwide. Compl. § 33.

Nationwidehasallegedtwo causes of action in its Complainére 1)
that there is no covega under the Penn Mutupdlicies for the claims
alleged in theState court actioor in the Consent Judgment because the
claims at issue do not fall within the terms, camnatis, and exclusions of

theUlak policies; and 2) that th£389,498.18Consent Judgmerihat the



Carisesobtained against Ulails unenforceable as against Nationwide
because it is unreasonable and was entered inlwsogdly and in bad faith.
Compl at pp. 78.

The Carisefavefiled a Counterclaim, which is the subject of the
motionsnow before the Cour Count | claimgshat because the Carises are
judgment creditors of the UlakBegnn Mutual imowresponsible to satisfy
the $389,498.16 Consent Judgment, plus interest #Aagust 19, 2014,
entered in the State court action. Count Il alegeat PenMutual
violated the New Jersey Consumer Fraud, Att. Stat. Ann. §56:8
(“NJCFA”"), by its allegedly unconscionable business practicdailing to
acknowledge or properly handle the claim againstlhak policies. In
Count Ill, the Carises referentee Unfair Claims Settlement Practice Act,
N.J. Stat. Ann. 8§ 17:298B(9) ("UCSPA) in claiming that Nationwide is
liable for negligence per se due to its inactiontf@o years regarding this
claim. In Count IV, the Carises seek to hold Plaintiffagotable for bad
faith. In essence, the Carises claim that Nationwide shbelheld liable
because it abandoned the Ulaks, their insuredsywaondgly declined to

defend them SeeGriggs v. Bertram443 A.2d 163, 168 (N.J. 1982)

(“[O]ncean insurer has had a reasonable opportunity tosing&te, or has

learned of grounds for questioning coverage, intieeunder a duty



promptly to inform its insured of its intention tosclaim coverage or of the
possibility that coverage will be deni@d questioned Unreasonable delay
in disclaiming coverage, or in giving notice of thessibility of such a
disclaimer, even before assuming actual contral cdse or a defense of an
action,can estomninsurer from later repudiating responsibility undbe
insurance policy.{Citations omitted)).

Presently, Nationwide seeks dismissal of Countsllland IV of the
Counterclaim or, alternatively, to sever thesemlkaiand stay them until a
decision is made on the original coverage issuee Carises request
summaryudgment on all but Count IV of their Counterclaim.

Applicable Standards

Federal Rule of Civil Procedur® (b)(6) allows a court to dismiss an
action for failure to state a claim upon which e¢kan be granted. In such
cases, the District Court must “accept as truefdlhe allegations in the
complaint and all reasonable inferences that cadrlagn therefrom, ad

view them in the light most favorable to the plafint Morse v. Lower

Merion School Dist.132 F.3d 902, 906 (3d Cit997) Acomplaint will

survive a motion to dismiss if it contains suffictefactual matter to “state a

claim to relief that is plausible on its faceAshcroft v. Igbal556 U.S. 662,
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678(2009)(quotingBell Atlantic Corp. v. Twombly550 U.S. 544, 570

(2007)).

Aclaim is plausible on its face “when the plaihfgffeadsfactual
content that allows the court to draw the reasoeaiierence that the
defendant is liable for the misconduct allegedshcroft 556 U.S. at 678
(citing Twombly, 550 U.S. at 556) A pleading that offerslabels and
conclusionsor ‘a formulaicrecitation of the elements of a cause of action
will not do. Nor does a complaint suffice if it tend€énsaked assertids]’
devoid of'further factuaknhancement. Id. (internal quotations and
alterations omitted).“[W]here the wellpleaded factsa not permit the
court to infer more than the mere possibility oseonduct, the complaint
has allegedbut it has not ‘show[n]'that the pleader is entitled to relief.
Id. at 679.

“In addition to the complaint itself, the court caeview documents
attached to the complaint and matters of publiordcand a court may

take judicial notice of a prior judicial opinionMcTernan v. City of York,

Penn, 577 F.3d 521, 526 (3d Ci2009) (internal citations omitted).
Federal Rule of Civil Procedure 56 (@rovides that summary
judgment should be granted if “pleadings, deposisicanswers to

interrogatories, and admissions on file, togethghwaffidavits, if any, show
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that there is no genuine issue as to any matadaldnd that the moving

party is enitled to a judgment as a matter of laB&e als@Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 248 (1986). In deciding a motion fo

summary judgment, the court must construe all factd inferences in the

light most favorable to the nonmoving partsee Boyle v. Allegheny Pa., 139

F.3d 386, 393 (3d Cir. 1998). The moving party lsetdre burden of
establishing that no genuine issue of material faatains SeeCelotex

Corp. v. Catrett477 U.S. 317, 3223 (1986). Afact is material only if it will

affect the outcome of a lawsuit under the applicdd¥e, and a dispute of a
material fact is genuine if the evidence is suchtth reasonable fact finder

could return a verdict for the nonmoving par§eeAnderson 477 U.S. at

252.
The nonmoving party must present “more than a dtandf evidence

showing that there is a genuine issue for tridigloszyn v. Countyf

Lawrence 396 F.3d 314, 319 (3d Cir. 2005). “If the evidens merely
colorable . .. or is not significantly probative..summary judgment may be
granted.’Anderson 477 U.S. at 24%0 (internal citations omitted). The
court’s role in deciding the merits of a summarggment motion is to
determine whether there is a genuine issue fof, miat to determine the

credibility of the evidence or the truth of the mexttld. at 249,



Analysis

The Carises argue that they are entitled to enfoes®t of the State
court Consent Judgment against the Penn Mutuatypplioceeds “Given
Nationwide’s failure to properlgcknaovledge the @risesclaims against
the Ulaks, the failuréo investigate the claim, the failure to notify the
Insuredsand the failure to enter an appearance that woalickprevented
the entry of judgment against the Ulaks, the comypstould not be
permitted to rely upon its policy terms tmntest coveragé.(Def. Br. at
Doc. 66, p. 33.)

If there is no coverage available to the Ulaks untthe Penn Mutual
policies for the Consent Judgment, the Carisegy@gment creditors,
would have no right to recover. On the record befine Court,his
coverage questiors replete with genime issues of material fact.
Accordingly,summary judgment will be denied on Count | of the
Counterclaim.The parties’competing requests for declaratoryguent
will proceed.

NJCFA

Nationwide argues that Count Il of the Counterclaiannot survive

because it does not arise out of any alleged fiaute sale and marketing

of insurance policies, which is the only circumstann which CFA claims

10



may proceed against amsurance carrierSeeMyska v. New Jersey

Manufacturers Ins. Cp114 A.3d 761777(N.J. Super. Ct. App. Div. 2015)

(“[W]hile the CFAencompass|[es] the sale of insurance policies adgo0
and services that are marketed to consuminsds not intende as a
vehicle to recover @mages for an insurance compamgfusal to pay

benefits’ (QuotingLemelledo v. Beneficial Mgmt. Corp. of Am696 A.2d

546, 551 (N.J. 1997)).
Afederalcourt exercising diversity jurisdiction is obliged apply the

substantive law of the state in which it sitsrie Railroad Co. v. Tompkins

304 U.S. 641938) In the absence of a State Supreme Court decision
directly on point, a federal court sitting diversity must predict how the

State’s Supreme Court would decide the issMeKennav. Ortho

Pharmaceutical Corp622 F.2d 657, 66362 (3d Cir. 1980).“Decisions of

intermediate appellate courts of the state, whdeconclusiveare indicia

of how the state’s highest court might decite issu€. McGowan v.

Universityof Scranton 759 F.2d 287, 29@d Cir. 1985)quoting

Pennsylvanidslass Sand Corp. v. Caterpillar Tractor &@b2 F.2d 1165,

1167 (3d Cir. 1981)).
In New Jersey;[t]o prevaion a CFA claim, a plaintiff must establish

three elements: ‘1) unlawful conduct by defend&jtan ascertainable loss

11



by plaintiff; and 3) a causal relationship betwdbe unlawful condat and

the ascertainable loss.Zaman v. Felton98 A.3d 503 (.J.2014) (quoting

Bosland v. Warnock Dodge, INn@64A.2d 741 {(.J.2009)). Under the

CFA, an “unlawful practice” is defined to include
unconscionable commercial practice, deception,drdalse
pretense, false promise, misrepresentation, oktoavng,
concealment, suppression, or omission of any maké&ct with
intent that others rely upon such concealment, seggion or
omission, in connection with the sale or advertisamof any
merchandise or real estate, or with the subsegperformance
of such person as aforesaid, whether or not anggehas in
fact been misled, deceived or damaged thereby.
N.J.Stat. Ann. §56:8-2.

In this case, there are allegations that Nationwide fraudulently
procured the purchase of the insurance policiaseids Rather, the claim is
that Nationwide wrongly refused to pay benefitdhieTlNew Jersey Courts’
Appellate Division has recently made clear thatlsaclaim cannot
properly form the basis of a CFA suityska 114 A.3d at777 (Noting“the
iInsurancandustry is already heavily regulatég the Department of
Insurance, makingxclusive regulatory jurisdiction of insurance
companies, at least with resgi¢o the payment of claimsgyithin the
Department of Insurance(Citations omitted.)).

This Courtacknowledges the 2007 language used by the Thircu@ir

Court of Appeals that “[tjhe CFA covers fraud boththe initial sale (where

12



the seller never intends to pay), and fraud inghlbsequent performance
(where the seller at some point elects notdlFits obligations),”Weiss v.

First Unum Life Ins. Cq.482 F.3d 254, 266 (3d Cir. 2007), but finds that

decision distinguishable from this casethe Circuit was dealing with the
discontinuation opreviously authorizethsuranceenefits inthe middle of
claim,rather thardetermination o&n initial coverage dispute. Indeed, the
Appellate Division considered but distinguish@gkisson the same

grounds

We are not persuaded by plaintiff€liance onWeiss v. First
Unum Life Insurance Compan¥82F.3d 254 (3d Cir2007). ..

. We need not determine the soundness of thid sagalysis
because the facts Weissare significantly distinguishable from
those at handThe court inWeissfound the CFA applied to
allegations of fraudulent discontinuation of preaysty
authorized benefitsThe Court did not discuss the precedent we
have cited, which excludes determination of initbaVerage
disputes.Nikiper v. Motor Club of Am. Cos$557 A.2d 332 (N.J.
Super Ct. App. Div. 1989Kuhnelv. CAN Ins. @s, 731 A.2d

564 (N.J. Super Ct. App. Div. 1989) [As opposedmglicating
the marketing or sale of insurance policies, issngselving the
receipt of benefitare beyond the scope of the CFA.]

Myska,114 A.3d at777. In predicting how the New Jersey Supreme Court
would decide this issue, this Court findlyskawell-reasoned and
persuasive: th€FA does not provid®laintiffs aremedy forNationwide’s

failure to pay benefitsSeeGranelli v. Chicago Title Ins. Cp569 Fed.

Appx. 125, 133 (3d Cir. 2014) (“New Jersey courts have consistently held

13



that the payment of insurance benefits is not sttliethe Consumer

Fraud Act.” (QuotingvanHolt v. Liberty Mut. Fire Ins. Cp163 F.3d 161,

168 (3d Cir. 1998.)).
Further, as assignees of Ulak, the Carises lack stagtd sue under
the NJCFAbecause they have not alleged that they suffered an

ascertainable loss as a result of Plaintiff's coctdbee, e.g.Levy v.

Edmund BuickPontiac, Ltd,637 A.2d 600 601(N.J. Super. Ct. Law Div.

1993)(finding that the plaintiff wasrerelythe voluntary assignee of a
right to pursue the claim; he has m@monstratedhathe suffered any
ascertainable loss. Plaintiff assumed the claint,the statutory relief
affordedto the victim of the allegedly unconscionable cond) (Emphasis
in theoriginal).

Finally, it appears that a tort claim for fraud aga an insurance
carrier could not have been assigned prior to titeyeof judgment on such

a claim See, e.g.Dransfield v. Citizens Cas. Co. of N,Y4 A.2d 304, 306

(N.J. 1950) (While the injured person has no greater right unttherpolicy
than has the assured, he has ‘a cause of actiomtmeent he is injured’
which ripens into a right of action when hecoversa judgment against the
assured). For these reasons, the Court grants the motionstmids Count

Il ofthe Counterclaim.

14



UCSPA

The Carises contend that Nationwide’s violatiorclaimshandling
regulations “designed to prevent precisely thenm@aused by the failure to
follow the regulations,” (Def. Br., p. 37), may bensidered negligenqeer

se. (Citing Thompson v. Victor’s Liquor Storé23 A.2d 269 (N.JSuper. Ct.

App. Div. 1987)(finding the sale or service of alcoholic beverages to an
intoxicated person or a minor constitutes negligemes se)). However,as
judgment creditors and assignees, the Carisesslaakding to bring this
claim becauséllak did not obtain a judgment against Nationwide for

negligence. In New Jersey, “[a] tort claim is rsotbject to assignment prior

to judgment.”Cherilu v. Federal Exp87 A.3d 269, 273 (N.J. Super. Ct.
App. Div. 2014) (citations omitted)The Carises’assignment is potentially
valid only for Ulak’s coverage claimMoreover, to the extent the Carises
allege negligence as an alternative to bad falitbythave failed to state a

legally cognizable cause of action under New Jeftaey SeePickett v.

Lloyd’s, 621 A.2d 445, 457 (N.J. 1993) (holding thah“ensurance company
may be liable to a policyholder for bad faith iretbontext of paying
benefits under a policy. The scope of that dutiyos to beequated with

simple negligence)”

15



Further, theres no private right o&ction for policyholders against

their insurers based on UCSPA violations or negloe Pickett v.Lloyd’s,

621A.2d 445, 468N.J.1993) (the UCSPAregulatoryframework does not

createa private cause of actio)jy’Pierzgav. Ohio Cas. Group of Ins. Cgs.

504 A.2d 1200, 1204 (N.Buper. Ct. App. Div. 1986affirming dismissal
ofinsured’sclaims under th&CSPA noting that thestatute applies to
wrongs to thepublic rather than any individual and violationstbéstatute

do not create individual grrivate causes of actioji"ProCentury Ins. Co. v.

Harbor House Club Condo. Ass Inc, 652 F. Supp. 2d 552, 563 (®.J.

2009) (dismissing insuresicomplaint to the extentcould be construed to

state a cause of aoti under the UCSPARothschild v. Foremost Ins. Co.
653 F. Supp. 2d 526, 537 (D.N.J. 2009) (holdihgt there is no private
right of action for violations of the UCSPA and tha passinghe UCSPA,
the New Jersey Legislaturevas primarilyconcerned vth addressing
injuries to the public rather than providing indluial citizens with another
avenue ofecoveryagainst insurance providerk.’As such, Count Il of the
Counterclaimis dismissed
Bad faith

To state a claim for bad faith denial of insuranceerage, Plaintiff

must show: (1) the insurer lacked a reasonableslfasits denying

16



benefits, and (2) the insurer knew or reckless$reljarded the lack of a
reasonable basis for denying the claiRickett, 621 A.2d 445 Such bad
faith claims are to be analyzed in light of a “fgidebatable” standard,
which posits that “[i]f a claim is fairly debatad/[ no liability in tort will
arise.” Pickett 621 A.2d at 453“Under the salutary fairlyebatable’
standard enunciated ickett ‘a claimant who could not have established
as a matter of law a right to summary judgmentlo@ substantive claim
would not be entitleda assert a claim for an insurer’s bad faith refusal

pay the claim” Badiali v. New Jersey Mfrs. Ins. Groyf07 A.3d 1281,

1288 (N.J. 2015) “In other words, if there are material issuesliziputed
fact which would preclude summary judgment as ateradf law, an

insured cannot maintain a cause of action for laatthf Ketznerv. John

Hancock Mut. Life Ins. C9118 Fed. App’x 594,599 (3d Cir. 2004 ) citation

omitted).SeealsoTarsio v. Provident Ins. Co108 F. Supp. 2d 397,401

(D.N.J. 2000). Thus, when the insured’s complg@ngsents issues of
material fact as to the underlying claim, dismissfad related bad faith

claim is proper.Fuscarello v. Combined Ins. Group, Ltd011 WL

4549152, at *5 (D.N.J. Sept. 29, 2011) (dismisguegntiff's bad faith claim
on a motion to dismiss where insurer’s reason &using to pay, as alleged

in the complaint, presented disputed issues of miatiact as to the

17



underlying substantive claim); Dare Inv., LMCChicago Title Ins. C92011

WL 2600594, at *12 (D.N.J. June 29, 2011) (disrmiggplaintiffs bad faith
claim because plaintiff could not prevail on summprdgment for the
underlying insurance claim due to the ambiguitylod title policy at issue
and the plaintiffs reasonable expectations thereamd

In the case of processing delay, bad faith is d&labéd by showingo
valid reasons existed to delay processing the ckim the insurance
company knew or recklessly disregarded the fact tleavalid reasons
supported the delay.Pickett 621 A.2d at 4558. “Although applied in

slightly different circumstances, the fairly deladle’and unreasonable

delay’tests are ‘essentially the sameldhnson v. Liberty Mut. Ins. Co.
No. 10-0494, 20 WL 2560489, at *2 (D.N.J. June 24, 2010) (qugtin
Pickett 621 A.2d at 454). “[M]ere failure to settle a déalle claim does

not constitute bad faith.Badiali, 107 A.3d at 1288&citationsomitted).

In Count IV of their Counterclaim, the Carisgsnerally allege that
Nationwidefailed to properly confirm the Carisedaims, failed tqroperly
handle the claims, failed to investigate the faotslerlyingcoverage, failed
to issue an adequate denial of coverage, faileatdequately reserve their
rights, failed to have the claims handled byaarthorized agent of a

company licensed to produce and handdéeneowners insurance in New

18



Jersey, failed to comply with any of tihn@nimum handling procedures and
deadlines set forth in the New Jersagurance Regulations, engaged in
Fraudulent Trad®ractices, and ha& accused its owpolicyholder and the
Carises of fraud The Carsescannot establisthat Nationwide lacked a
reasonable basis to deny the January 20diBn or that Nationwide’s
coverage posion -- that the State court action did not allege “progert
damage” caused by an occurrence prior to 20-0/8as otherwise not fairly
debatable.

When a carrieproffers ‘plausible reaons for the denial of coverage”
and demonstrates that there is,the very least, genuine quests®n
regarding whether [an insurediclaims fall within thecoverage provided
dismissal of a related bad faith claim is propeereon a motion taismiss.

New Jersey Title Ins. Co. v. Natl Union Fire In.®f Pittsburty, No. 1%

CV-0630 DMC JAD, 2011 WL 6887130, at *7 (D.N.J. 20 Ege also

Fuscellaro v. Combined Ins. Group, Lt@011 WL 4549152, at *5 (D.N.J.

2011) (dismissing bad faittlaim on a motion to dismiss).
Under New Jersey law, liability policies only respd to alleged

damagedhat occurs during an inser’s policy period.Quincy Mut. Fire Ins.

Co. v. Borough oBellmawr, 799 A.2d 499502(N.J.2002) (insurance

policies cover losses resulting only fromccurrenceshat take place during

19



the policyperiod’). In the case of coverage for alleged progressive
environmentaproperty damage, New Jersegguiresthe insured to bear
the burden to provehat groundwater contamination occurred during a

policy period in order to triggesoverage.CarterWallace v. Admiral Ins.

Co., 712 A.2d 1116, 1125N.J.1998) (citations omittegl; Hartford Acc. &

Indem. Co. v. Aetna Life & Cas. Ins. Cd83 A.2d 402, 409N.J.1984)

(where the issutais whether there was a contract of insurance iaceff
when anincidentoccurred, [it is] the party claiming coverafgaat] has the
burden of proof). Because this Court finds that Nationwide’s denfal o
benefits was fairly debatable, the Carises’ claimvad faith cannot survive.
Conclusion

For these reasons, as well as those expressedearetbrd during
oral argumentPlaintiffs motion to dismiss Counts Il, I1l, and/lof the
Counterclaimwill be granted, and therossmotion of Defendants for
summary judgment on their Counterclawmil be denied.

An appropriate Ordewill be entered.
Dated: March 14, 2016 /s/ Joseph H. Rodriguez

JOSEPH H. RODRIGUEZ
Uu.s.D.J.

20



