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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT W. TONER

Plaintiff,

CIVIL ACTION
V. NO. 17-0458

GEICO INSURANCE COMPANY

Defendant.

OPINION

Slomsky, J. July 6, 2017

l. INTRODUCTION

This case originates from an underinsured motorist claim swdurafter a motorcycle
accident. Plaintiff Robert W. Toner brings this suit agaihst own insurerDefendant GEICO
InsuranceCompany, allegingpreach of contract and bad faith.

In Count | of the Complaint, I&ntiff alleges breach of contrabecauseDefendant has
not offered to payis underinsured motorist claimin Count II, Plaintiff alleges thddefendant
acted in bad f#h, in violation of 42 Pa. ConsStat. Ann.§ 8371 by engaging in a variety of
abuwsive claimhandling practices.In responseDefendant has filed a Motion to Dismifise
Complaint in its entiretywhich is now ripe for disposition.

Il. BACKGROUND

Plaintiff Robert W. Toner is the son of Robert and Diann Tdther “Toners”) who live
in HuntingdonValley, Pennsylvania. (Doc. No. 41 at  1.) Defendant GEICO Insurance
Company(“GEICQO”) is a corporation that issues insurance policies in Pennsylvéinias its
principal place of business in Fredericksburg, Virginia. at{ 2.) Paintiff’'s parents purchased

automobile insurance from Defendantld. at § 3.) The policy issuedwas effective from
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November 13, 2014 througiay 13, 2015 and insured three vehicles: a 2008 Lexus, a 2006
BMW, and a 2015 GMC Sierra(ld. at § 4) The underinsured motorisbverageunder the
policy was $300,000, andhis coveragestackedfor all three vehiclesresulting ina total
coverage of$900,000. Id.) Plaintiff alleges that he waimsured undethe GEICO policy
because he was a membethsd TonersHuntingdon Valley householdd. at 3.)

On March 25, 2015during the life of the policyPlaintiff was operating a motoycle in
PalmBeach County, Floridgld. at § 5.) He was driving westbound on Carol Avenue nibar
intersectionof South Congress Avenudld.) At the same time, Giovanni Aguilar was operating
anautomobile eastbound on Carol Avenu#d.) At the intersectionAguilar attempted to make
a left turn from Carol Avenue onto South Congress Aver(iee) Aguilar cut across Plaintiff's
lane of trafficand collided withPlaintiff. (Id.)

As a result of the collision, Plaintiff sustained sevajeries, including hadinjuries and
damage to his nervous systerfid. at { 11.) Theinjuries haverestrictedPlaintiff’s ability to
perform the usual tasks of daily life.(Id.) Plaintiff’'s medical expeses have exceeded
$3,000,000. Moc. No. 5 at 3. Aguilar was citedor his failure to yield at the intersection, and
the accident occurred solely due to his negligen@@oc. No. 41 at § 6.) Plaintiff recovered
$12,000 undeAguilar’s insurance policy. Id. at] 17.)

After the accidentPlaintiff submitted an underiosed motorist claimto Defendant
seekingthe maxmum stacked coverage amount of $900,000d. at ff 21-22.) To date,
Defendanthas not paid Plaintiff in connection with his underinsured motorist clgich at
23.)

On January 16, 201 PJlaintiff initiated this actioragainst Defendant the Montgomery

County Court of Common Pleagld.) On January 31, 2017, Defendant remottesl actionto



this Court on the basis of divetgiof citizenshipjurisdiction® (Doc. No. 1.) On February 8,
2017, Defendant filed a Motion toDismiss (Doc. No. 3) Plaintiff subsequenthfiled a
Response in OppositiofDoc. Na 5.)

[I. STANDARD OF REVIEW

The motion to dismiss standard under Federal Rule of Civil Procedure 12(b)(®) is se

forth in Ashcroft v. Igbal, 556 U.S. 662 (2009). Aftgbalit is clear that “threadbare recitals of

the elements of a cause of action, supported by mere conclusory statementsufticedtto

defeat a Rule 12(b)(6) motion to dismidsl. at 663;see alsoBell Atl. Corp. v. Twombly, 550

U.S. 544 (2007). “To survive a motion to dismiss, a complaint must contain sufficient factual

matter, accepted as true, to state a claim to relief that is plausible on its Edbgpharm S.A.

France v. Abbott Labs707 F.3d 223, 231 n.14 (3d Cir. 2013) (cit@geridan v. NGK Metals

Corp, 609 F.3d 239, 262 n.27 (3d Cir. 2010)). “A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable infererbe thefendant

liable for the misconduct allegedId. Applying the principles ofgbal andTwombly, the Third

Circuit in Santiago v. Warminster Twp629 F.3d 121 (3d Cir. 2010), set forth a thpaet

analysis that a distriatourt in this Circuit must conduct in evaluating whether allegations in a

complaint survive a 12(b)(6) motion to dismiss:

! This Court has subject matter jurisdiction under 28 U.S.C. § 188etion1332a) states:

The district courts shall have original jurisdiction of all civil actions where the
matter in controversy exceeds the sum or value of $75,000, exclusive of interest
and costs, and is between—

(1) citizens of different States.

28 U.S.C. 8§ 1332.Plaintiff is acitizen of either Pennsylvania or FloridaDefendant is
incorporated under the laws of Maryland and has its principal place of businessimmVirg
The amount in controversy exceeds $75,000.
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First, the court must “tak[e] note of the elements a plaintiff must plead to state a
claim.” Second, the court should identify abéigns that, “because they are no
more than conclusions, are not entitled to the assumption of truth.” Finally,
“where there are welbleaded factual allegations, a court should assume their
veracity and then determine whether they plausibly give ris@ tntitlement for
relief.”

Id. at 130(quotinglgbal, 556 U.S. at 675, 679). “This means that our inquiry is normally broken
into three parts: (1) identifying the elements of the claim, (2) reviewing thelaom strike
conclusory allegations, and then (3) looking at the -plelhded components of the complaint
and evaluating whether all of the elements identified in part one of the irayeirsufficiently

alleged.” Malleus v. George641 F.3d 560, 563 (3d Cir. 2011).

A complaint must do more thallege a plaintiff's entitlement to relief, it must “show”

such an entitlement with its fact&£owler v. UPMC Shadyside, 578 F.3d 203, -210(citing

Phillips v. Cnty. of Allegheny, 515 F.3d 224, 238 (3d Cir. 2008)). “[W]here the weflleaded

facts donot permit the court to infer more than the mere possibility of misconduct, théateimp
has alleged— but it has not ‘shown— ‘that the peader is entitled to relief.’Igbal, 556 U.S. at
679. The “plausibility” determination is a “contespecific task that requires the reviewing
court to draw on its judiciaxperience and common sende.”

V. ANALYSIS

Defendant moves to dismisee Complaint in its entiretpursuant to Federal Rule of
Civil Procedure 12(b)(6).Regardingthe breach of contract clainpefendantfirst argues that
Plaintiff was not a resident of his parents’ householdfanthis reasorwas notcoveredunder
the GEICOinsurancepolicy. (Doc. No. 3 at fL3.) Defendant alsarguesthat the language of
the insurance policgpecificallyexcludes Plaintiff’'s underinsured motorist clairfid. at § 58.)
Finally, Defendantarguesthat Plaintiff has failed to state plausiblebad faith claim (Id. at

74.) TheCourt will address each argumemturn.



A. Plaintiff Has Plausibly Allegeda Breach of Contract Claim
I. Plaintiff May Have Been an Insured

In Count | of the Complaint, Plaintiff raises a breach of contract clainmstgaefendant.
Specifically, Plaintiff claims thatDefendant breached the insurance contract between itself and
the Toners by refusing to pay Plaintiff's underinsured motorist clgidoc. No. 41 at Y 24
30.) Plaintiff claims thahe is insured under his parenBEICO insurancepolicy because he is a
memberof their HuntingdonValley househa. (Id. at § 3.) Defendant contendbat Plaintiff
residedin Palm Beach County, Floridd the time of the accideahd should not be considered a
member of theloners’Huntingdon Valleyhousehold. (Doc. No. 3 at  585.) Viewing the
facts in the light most favorable to Plaintiffiig issue cannot be resolved in favor of Defendant
at this stage.

Under Pennsylvania la,a breach of contract claim requires that a plaintiff establish:
“(1) the existence of a contract, including its essential terms, {®azh of a duty imposed by

the contract[,] and (3) resultant damage®/are v. Rodale Press, In822 F.3d 218, 225 (3d Cir.

2003) (quoting CoreStates Bank, N.A. v. Cutilf@3 A.2d1053, 1058 (Pa. Super. Ct. 1999)).

Here, Defendant does not contest that Plaintiff has pled the first and tmrenggeof a
breach of contract claim. Rather, Defendant contends that Plaintiff hastéapéad the second
element—that is a breaclof duty imposedy the contract.Defendant contendsat itowedno
contractual duty to Plaintiff because Plaintfinnot establish ref@nce at the Toner household
to make him an insured under @B&ICOinsurance policy. (Doc. No.& 1 52.)

Establishing an individual's “residence” to determine if he is an insured under an

insurance policy is a question of physitatts and presencather tharintent SeeNationwide

2 In a case such as this one whexeject matterjurisdiction is based upon diversity of
citizenshipjurisdiction, state law appliesSchmigel v. Uchal800 F.3d 113, 119 (3d Cir. 2015).
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Mut. Ins. Co. v. BudeBaldwin, 947 F.2d 1098, 1102 (3d Cir. 199hpting hatresidencen the

context of an insurance contractplicates “a sense of belonging¥ee alsdraveler’s Pers. Ins.

Co. v. Estate of Parzych, 675%upp 2d 505, 509 (E.D. Pa. 200@)oting thatdetermining the

residence of an insurdahs no intent @anmponent butather is determined by purely physical
facts). The wordresidencecontemplates, at a minimum, some consistent, personal contact with
that person’s homeOccasional, sporadic, and temporary contacts are insuffici&ut.Paul Fire

and Mame Ins. Co. v. Lewis, 935 F.2d 1428, 14& (3d Cir. 1991). Examples ofsuch

physical,personal contaciaclude where one chooses to sleep and eat miehls.
Plaintiff argues that Defendant had a duty to him bechisseesidence wathe Toners’
Huntingdon Valley househald(Doc. No. 41 at{ 3) The GEICO policy provides, in pertinent

part

% “In deciding a Rule 12(b)(6) motion, a court must consider only the complaint, exhibits
attached to the complaint, matters of public record, as well as undispuwettigntic
documents if the complainant’s claims are based upon these documdatget v. Belichick
605 F.3d 223, 230 (3d Cir. 2010). Defendahave attehed to the Motiorto Dismiss: the
Complaint, a copy of the GEICO insurance policy, a police report from Plangifitident,
examinations under oath of Plaintiff and his father, Plaintiff’s driver's leemsords, a
previous insurance policy of Plaintiff’s, registration records for the mypttecand a copy of a
map showing the distance between a Florida address and the scene of the accidento. (Doc. N
3.) Plaintiff argues that Defendant’s reliance on the attached exhibitplieger because the
Cout may only consider the complaint and facts stated within it on a Motion to Dismiss.
(Doc. No.5at 1 6.)

In a breach of contract claim involving an insurance policy, the insurance policyamssy

be considered because the plaintiff's claims areedam that documentSeeBorough of
Moosic v. Darwin Nat. Assur. Co., 556 F. App’x 92, 95 (3d Cir. 2014) (holding that the district
court did not err in considering an insurance policy in a motion to dismiss that wataoloédt

to a complaint). Here, the Complaint refers to the terms of Defendant’s policylegesahat
Defendant violated these terms. (Doc. Nd. 4t § 23.) Therefore, this Court will consider the
GEICO insurance policy in deciding the Motion to Dismiss.

The other exhibits attachéd Defendant’s Motion to Dismiss, however, may not be considered
at this stage. As noted, in considering a motion to dismiss, a court may considéneonly
complaint, matters of public record, and indisputably authentic documents that the complaint
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1. Household Member means a person residingyour household who is:
(@  Your spouse; or
(b)  Areative;or. ..
2. Insured means:
(@  You;
(b) A household member; . ..

LOSSES WE PAY

Under this coverage, we will pay damageshiaatily injury caused by an accident

which theinsured is legally entitled to recover from the owner or operator of an

underinsured motor vehicle arising out of the ownership, maintenance or use of

that motor vehicle.
(Doc. No. 3-2, Ex. D at 30) (emphasis in original).

Defendantcontends thatPlaintiff lived in Florida for eighteen months prior to the
accident and established residence th€Boc. No. 3 at § 37.)To the contrary, Plaintiff states
that he was visiting Floridéemporarily for a drug rehabilitation program areler established
residence or a permanent home the(Poc. No. 5 at 5.) Plaintifaigreeshat he had multiple

short stays in Florida for drug rehabilitatidior a few years before the accident, but always

relies upon. Mayer, 605 F.3d at 230. The United States Court of Appeals for the Third Circuit
has defined public records narrowly for the purpose of a motion to dismiss, which includes
“criminal case dispositions such as convictions or mistrials, letteriodiesi®f government
agencies, and published reports of administrative bodies.” Pension Ben. Guar. Corp. v. White
Consol. Indus., In¢.998 F.2d 1192, 1197 (3d Cir. 1993) (internal citations omittes);also
Schmidt v. Skolas, 770 F.3d 241, 249 (3d. Cir. 2014) (applying¢nsiordefinition of public
records narrowly and refusing to consider press releases not attached to antjynbplt see
Hynoski v. Columbia, 941 F. Supp. 2d 547, 556 (M.D. Pa. 2013) (holding that property transfer
statements are plib records subject to judicial notice for consideration on a motion to
dismiss).

Like the court inSchmidt this Court construes public records narrowly. Here, Canplaint

does not reference tlogher exhibitsattached to the Motion to Dismissor does it rely upon
them. Additionally, these documents are not public records that can be consideredtmma m

to dismiss because public records such as criminal case dispositionsdéstigons of
government agencies, and published reports of administrative bodies are constrety.narr
Pension 998 F.2d at 1197. The other exhibits do not meet the narrow definition of a public
record and will not be considered at this stage.



returnedto the Toners’ Huntingdon Valley household once solfel) Plaintiff alleges that at
the time of the accident he was residinghe Tonethousehold buté was in Florida to receive
further drug rehabilitation (Id. at 56.)

Accepting all factpledin the Complaint as trydlaintiff has plausibly alleged that he
was a member ahe Huntingdon Valleyhousehold andhereforewas covered byhe GEICO
insurancepolicy. The Gmplaint states thalaintiff’'s residence at the time of his accideras
the Toners’ Huntingdon Valley househdld(Doc. No. 41 at 1, 3.) Althoughthe accident
occurred in FloridaPlaintiff submits that he wdsriefly visiting Florida andlived at the Toner
household.

The mere fact that the accident occunreéfloridais insufficientto showthat Plaintiff's
residence was not at the Huntingdon Valley househd@dnstruingthe factspledin the light
most favorable to RIntiff, it is plausiblethat Plaintiff had sufficient contact with his parents’
household to be considered a reside®ecause Plaintifimay bea resident of his parents’
household, henay beconsidered a “household member” under the terms oGHKEO policy
andwould beamong tle insured under the policyDoc. No. 32, Ex. D at 31) Forthis reason
Defendant’s Motion to Dismig$ie breach of contract claimill be denied.

il. Plaintiff's Claim May Not Have Been Specifically Excluded

Next, Defendantargues that Plaintiff’'doreach of contract claim should be dismissed
because his underinsured motorist clagrspecifically excluded by the ternad the GEICO
policy. (Doc. No. 3 at 1 58.pbefendanfpoints to an exclusion in the GEICO policatibarsany

underinsured motorist claibrought by an insured while occupying an owned vehicle not named

* This Court may only consider whether Plaintiff had “some consistersoma contact” with
his home based on the facts that he has pled. St. Paul Fire and Marine Ins. Co. v. Lewis, 935
F.2d 1428, 1431-32 (3d Cir. 1991).




in the policy. (Id. at 1 59.) Defendant contendbat Plaintiff owned the motorcyclewhich was
not insured under the GEICO polieythat he was operating at the timetioé accident.(ld. at
8.) However,Plaintiff denies that he owned thmotorcycle (Doc. No. 5at § 60.) The
disagreement between the parties as to this material fact means that the owoifetsleip
motorcycle cannobe determinedn favor of Defendantat themotion to dismissstage of the
litigation.

“Pennsylvania follows the plain meaning rule of contract interpretation, sucivihan
a written contract is clear and unambiguous, its meaning must be determiitedcbgtents

alone.” Sloan & Co. v. Liberty Mut. Ins. Co., 653 F.3d 175, 180 (3d Cir. 2011) (quStiagart

v. McChesney, 444 A.2d 659, 661 (Pa. 1982y/hen ambiguous language resent, it is

interpretedn favor of the insured and against the mresuMark | Restoration SVC v. Assurance

Co. of America 248 F. Supp. 2d 397, 402 (E.D. Pa. 2003) (citing Madison Constr. Co. V.

Harleysville Mut. Ins. Co., 735 A.2d 100, 106 (Pa. 1999durtswill not distort the meaning of

the contractanguage or sain to find an ambiguityld.
The GEICO insurancepolicy statesan exclusion to underinsureabotorist claimsn clear
and unambiguous terms:

EXCLUSIONS
When This Coverage Does Not Apply

1. This coverage does not applylodily injury to aninsured if the insured
or his legal representative has made a settlement or has been awarded a
judgment of his claim without our prior written consent

2. This coverage does not apply lhodily injury while occupying or from
being struck by a vehicle owned orded byyou or arelative that is not
insured for Underinsured Motorists Coverage under this policy.

(Doc. No. 3-2, Ex. D at 31) (emphasis in original).



Plaintiff was operating a motorcycthatwas not named as a vehicle insured under the
GEICO policy. (Doc. No. 41 at | 4.) Defendant argues that this exclusiapplies in the present
casebecause Plaintiff owned the motorcycle that he was operating at the time otithentc
(Doc. No. 3 at 1 60.)

Viewing the facts in the light most favorable to Pldin this Court cannot conclude that
Plaintiff’s claim was excluded bythis provision of the GEIC(Molicy. Defendant argues that
Plaintiff owned the motorcycle that he was operating at the time of the accideheesfore the
exclusion in the policpars Iis claim. (Doc. No. 3at{{ 6065.) Although Plaintiff alleges inhte
Complaint thathe was operating “a” motorcycle, theo@plaintdoes not state who owned the
motorcycle. (Doc. No. 41 at§ 5.) If Plaintiff did not own the motorcycle that he was operating
at the time of the accident, the GEICO policy may not have excluded his underinsuraédtmotor
claim. The policy contains a variety of exclusions, but Plaintiff's underinsured mobbaist
would not have been excluded if, for instarniee,barowed the motorcycle with the permission
of a friend. (Doc. No. 32, Ex. D at 31.)Because the parties disagree as tmtheership of the
motorcycle,and the Court cannot consider documents outside of the Complaint and the GEICO
insurance policyat ths stageof the case thessueof ownership cannot be gelvedin favor of
Defendant Accepting all facts pled in the Complaint as trtlds Court must assune this
stage of the litigatiorthat Plaintiff did not own the motorcycleConsequentlyDeferdant’s

Motion to Dismisghe breach of contract claimill be denied.

® |In support of his argument, Defendant attactiesthe Motion to Dismiss a copy of a vehicle
registrdion searchand a police report from the accidenDefendant alleges that these
documents demonstrate that Plaintiff owned the motorcycle. This Court will notleotisese
exhibits at the motion to dismiss stadgee supra n.3.
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B. Bad Faith Claim

Plaintiff alleges that Defendant acted in bad faighdefined under 42 Pa. Cons. Stat.
Ann. 8§ 8371through its handling of his underinsured motociaim. (Doc. No. 41 at [ 3236)
Plaintiff’s allegationsof bad faithare numerous, and include that Defendant failed “objectively
and fairly to evaluate Plaintiff's clai” and that it failed to “promptly . . offer payment to
Plaintiff.” (Id. at § 32.) However, Raintiff has not stated a plausible bad faith cl&ietause
these allegations are not supported by specific fatierefore, Defendant®lotion to Dismiss
Plaintiff's bad faith claim will be granted.

Under 8§ 8371, a court may award a plaintiff whose insurer has acted in badtéist
on a claim amount, punitive damages, and attdsrfegs’ The bad faith standa requires an
insured to provewith clear and convincing evidendeat “(1) the insurer lacked a reasonable
basis for denying benefits; and (2) that the insurer knew or recklesslgatibedits lack of

reasonable basis.Klinger v. State Farm Mut. Auto Ins. Co., 115 F.3d 230, 233 (3d Cir. 1997)

(citing Terletsky v. Prudential Prop. & Cas. Ins. Co., 649 A.2d 680, 688 (Pa. Super. C). 1994)

Bad fath claims are fact specific artdrn on the conduct of the insurer towards the insured

® Section8371provides:

In an action arising under an insurance policy, if the court finds that the insurer
has acted in bad faith toward the insured, the court may take all of the fgJlowi
actions:

(1) Award interest on the amount of the claim from the date the claim was
made by the insured in an amount equal to the prime rate of interest plus
3%.

(2) Award punitive damages against the insurer.

(3) Assess court costs and attorney fees against the insurer.

42 Pa. Const. Stat. Ann. § 8371.
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Dougherty v. Allstate Prop. and Cas. Ins. Co., 185 F. Supp. 3d 585, 598 (E.D. Pa. 2016) (citing

Condio v. Erie Ins. Exch899 A.2d 1136, 1143 (P&uper. Ct. 200§) A plaintiff must plead

specific facts as evidence of bad faith and camely on conclusory statement&§eeSmith v.

State Farm Mut. Auto. Ins. Co., 506 F. App’x 133, 136 (3d Cir. 2(dflming thedismissal of

an insurance bad ith claim that pled conclusory statements without facee alsdRiedi v.

GEICO Cas. Cg.No. 166139, 2017 WL 1326318, at *3 (E.D. Pa. Apr. 11, 2017) (“There are no

facts showing how GEICO lacked a reasonable basis for its decision to nftnpayinsued

motorist] benefits. .the complaint fails to state a plausible bad faith claimtiyeh v. National

Fire Ins. Co. of Hartford742 F. Supp. 2d 591, 600 (E.D. Pa. 2010) (holding that -hanes”
conclusory allegations do not state a plausitdercfor bad faitl). A plaintiff cannot merely say
that an insurer acted unfairly, bosteadmust describe with specificityhat wasunfair. 1d.

Here, Raintiff’s bad faith claim consists ontf conclusory statements. For this reason,
it canrot survivethe Motion to Dismiss Although Plaintiff cites 8§ 8371 angleadsvarious
conclusions to show how Defendant acted in bad,f&iéfails to plead specific facts about
Defendant’s conduct (Doc. No. 41 at § 32.) For instance, Plaintiff allegethat Defadant
engaged “in dilatory and abusive claims handfimgit provides no examples of how Defendant
handled Plaintiff’s claim (Id.) Furthermore althoughPlaintiff allegesthat Defendant delayed
the arbitration ohis claim, hedoes noprovide the datehathe submitted the claimmor does he
include any communications sent to Defendant in an effortetmover on theclaim. (Id.)
Plaintiff's additional allegations of Defendant's bad faith conduct are similar and provide
conclusionf law without factual context.Thelegal conclusionpled in the Complainare not

facts and therefore are rmgsumed to be true.
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In order to survive a motion tdismiss, a plaintiff musstatespecific factsto plausibly

raisea bad faith claim SeePadilla v. State Farm Mut. Auto Ins. Co., 31 F. Supp. 3d 671, 677

(E.D. Pa. 2014)holding that aplaintiff plausibly stated a bad faith claim because he pled
specific facts about his communication with the ingureAlthough Plaintiff alleges that
Defendant's conduct was unfair, haerely recitesa list of conclusory statements instead of
illustrating specific instances where Defendant’s conduct indicated hiad fai

The bad faith allegations alleged in thisriplaintaresimilar to the bad faith allegatis
assertedn Atiyeh, supra,in which the court found to be insufficient the bad faith allegations
asserted there742 F. Supp. 2d at 599n Atiyeh, the plaintiff alleged that his insurer actedl i
bad faithin a variety ofways including unreasonablyenying his claim and failing to conduct a
reasonable investigatiorid. The courtdismissedhe bad faith claim, blding that a pleading of
“bare-bones” legal conclusions without facts did not state a plausible bad faith dtinkike
the plaintiff in Atiyeh, Plaintiff in the present case hpked legal conclusions without facts.
Plaintiff has not pointed to any specific tasceghat wouldindicateDefendant’s actions were in
bad faith As oneinstancethe Complaint alleges that Defendant did promptly offer payment
to Plaintiff but does not provide the date on whitlaintiff submitted his clainor thedate of
claim denial by Defendant(Doc. No. 41 at § 32.) As in Atiyeh, Plaintiff here has nadlleged
factual statements that wousdlate a plausible clairaf bad faith under § 8371.Accordingly,
Count Il ofthe Gmplaint will be dismissed.

V. CONCLUSION

For the foregoing reasons, Defendant’s Motion to Dismiss (Doc. No. 3) willdogegkin
part and denied in partPlaintiff's bad faith claim will be dismissethut his breach of contract

claim will not be dismissedAn appropriate Order follows.
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