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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

HEATHER WAGNER et al.,

Plaintiffs, :
V. : No. 5:14cv-07326

ALLSTATE INSURANCE COMPANY,

Defendant

MEMORANDUM OPINION AND ORDER

Defendants Motion for Reconsideration, ECF No. 26 Denied
Plaintiffs” Motion to Compel, ECF No. 27 -Granted in Part

Joseph F. Leeson, Jr. January 19, 2016
United States District Judge

l. Introduction

In December 2009, a vehicle operated by Plaintiff Heather Wagner collidedwather
vehicle on a road in Tremont Township, Pennsylvania. Plaintiffs sought recourse frothethe
driver, and with the consent of their insurer, Defendant Allstate Insurancpa@gnPlaintiffs
settled with the other driver in return for a $50,000 insurance payntkeatpelicy limit—from
the driver’s insurer. Plaintiffs then turned to Allstate to seek underinsured shdteniefits uder
their own insurance policy.he two sides were unable to come to terma proper measure of
benefits, andhis suit followed. Plaintiffs claim that Allstagefailure to pay them the amount of
benefits they seek constitutes a breach of their insaragieement, and they also claim that

Allstate violated Pennsylvania law by failing to assess their claim for benefit®éhfaith?

! Claims that insurers acted in bad faitise undePennsylvania statutory laBee42 Pa. Stat. and Cons.

Stat. Ann. 8371 (Wes007).
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The parties engaged in approximately two months of discovery before notifyingtine C
of a dispute over theerits ofwork product objections that Allstate raisedc&stain discovery
Plaintiffs sought in connection with thdiad faith claim. Allstate contends thiae only way this
dispute can be resolved without prejudicing one of the parties is for the Cetay th
proceedings on the bad faith claim until the breach of contract claim can be reBelvadse
Allstate has noshown that a stay of the bad faith claim is needed to avoid prejudice or that
doing so would be more convenient, economical, or expeditious, the Court declines to do so.

The Court also declines to order Allstate to disclose the information Plaingkoser
Allstate’s work product objections. Allstate is entitled to invoke the work productm@cand
because the parties have failed tove the Court with sufficient information to assess the
precise boundaries ttie protection to which Allstate is entitlatdwill not be compelled to
respond to the discovery requests at this time, with one exception that shall beeeXipdaein.

I. Background

Two months before the discovery dispute that now brings the parties before the Court,
Allstatehad asked the Court to separtdebreach of contract claim from the bad faith claim and
stayall proceedings on the bad faith claim, including discovery, aftél the breach of contract
claim could be resolvetiAllstate expressed concern that if the claims procesitadltaneously
through discoverya conflict would arise between Allst&eneed to protecigainst the

disclosure of work produdt created in connection with the dispute over the valuation of

2 Allstate characterizeds request as one for the Court to sever Plaintiff&l faith claim, bt whatAllstate

actually sought wafor the Court to separate Plaintifidaims for the purposexf all pretrial proceedings and trial,
not a severance of Plaintiffslaims into two separate actiofgeeWhite v. ABCO Engg Corp, 199F.3d 140, 145
n.6 (3d Cir. 1999)“A separation pursuant to Rule 42(b) separates elements of the carfglaial, but all the
aspectsremain[] part of one single action which would result in a single judgi@n the other hand, if claims are
severe pursuant to Rule 21 théyecome independent actions with separate judgments entered Ih atzttion
omitted) (quotingChrysler Credit Corp. v. Cty. Chrysler, In828 F.2d 1509, 1519 (10th Cir. 1991))); GAarles
Alan Wright & Arthur R. Miller, Federal Practice and Proced&2387 (3d ed2008 (observing that the distinction
between the procedure authorized by Rule 42(b) and severance under Rafter2s obscured in practice since at
times the courts talk d6eparate trialand‘severance’ interchangeably”
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Plaintiffs’ claim for underinsured motorist benefésd Plaintiffs need for information about
how Allstate assessed and valued their claim for unsi@red motorist benefits in order to
litigate their bad faith claim, which would likely include some of that work prodhlidtate was
also concerned that presentation at trial of evidence of how Allstate valuetiffi@laslaim for
underinsured motorist benefits—evidence that would be relevant to the question of whether
Allstate acted in bad faihwould color the jurys own valuation of those benefits, which would
taint the jurys assessmenf whether Allstate breached the insurance agreement. Allstate also
feared that the jury migltonfuse the issuaslevant to the breach of contract claim with those
relevant to the bad faith claim

The Honorable Juan R. Sanchez, to whom this case was previously assigieed, den
Defendants request to separatee claims and stay all proceedingsRiaintiffs bad faith claim.
SeeOrder, Feb. 9, 2015, ECF No. But while JudgeSancheordered the claims to proceed to
trial simultaneously, he suggestiet bifurcation of the trial maype appropriatén light of the
concerns that Allstate raisedd expressed his intett revisit that topic prior térial.’
IIl.  The present motions

On April 15, 2015, after this case had been reassigned to the undersigned, the Court
conducted a telephone status conference concerning the aforementioned discovery dispute.
Specifically—as Allstateforesaw—the parties found themselves in a dispute over whether
certain information that Plaintiffs believed to be relevant to their bad faith stzouid be
protected from disclosure as work product that Allstate prepaiaaticipation of litigation over
the claim for underinsured motorist benefits. At the conclusion of the status confénence
Court directed the parties to each file a motion: Plaintiffs were directed tonfitgian to

compelAllstateto respond to their discovery requests, whilstatewas directed to file a

3 SeeArgument Tr. 22:125, ECF No. 23.



motion asking the Court to revisit its previous decisioddny Allstatés request tstay the bad
faith claim

While Plaintiffs maintain that their two claims should proceed to trial simultaneously,
theynow appear to acknowledge the proprietg@pbarating the claims for trial* Doing so
would resolve most dAlistates concernsnamely, that presenting the two claims togethay

confuse the jury and prejudice the jisgissessment of the breach of contract cfaBeeCraker

v. State Farm Mut. Auto Ins. Co., No. 11-0225, 2011 WL 4565582, at *2 (W.D. Pa. Sept. 29,
2011) (observing that an insurer’s concern about shielding &qamy‘potentially unfavorable
evidence relevant to the bad faith claioould be resolved by holding a phased jridhe only
concern that a phased trial would not resadw&listate s contention that failing to stay the bad
faith claim until the resolion of the breach of contract claitwill inevitably prejudice one side
or the other” during the course of discovéiyecause either Allstate will be required to forfeit its
work product protection tallow Plaintiffs to fully litigate their bad faith claim, or Plaintiffs will
be deprived of information they need to litigate their bad faith claim if Allstaterk product
objections are sustained.

A decisionto stay discovery and other pretrial proceedings on the bad faith claim would
have the effect afequiring Plaintiffsto try their case twice to two different juries. If discovery
were to proceedimultaneously, the Court could condagbthased triabf the two claimsefore
the same jurybut if discovery on Plaintiffsbad faith claim is stayed uhthe resolution of the
breach of contract claim, the Court must condwciseparatgury trials. Whether the bad faith

claim should be stayed therefore turns on the same considerations the Court would &e tequi

4 Pl.s Mot. Compel 116 (“At the time of the conference before the Court, J@yecheadvised the
parties that trial, not discovery, would be bifurcated . . . . By so ruluimgeSancheZashioned a remedy that . . .
foster[s] the goals of fairness and judicial econd)ny.

° Seeid. at 1213.

6 Mem. Supp. Defs Mot. Reconsider-8, ECF No. 26.
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consider beforéeciding to ordeseparate trialander Federal Rule of Civil Procedure 42(b).
Those considerations follow.
IV.  The Court declines to exercise its discretion to stay Plaintiffdad faith claim.

“For convenience, to avoid prejudice, or to expedite and economize, the cgutdea
a separate trial of one or more separate issues, claims, crossclaims, counteycthinagarty
claims’ Fed. R. Civ. P. 42(b). While bifurcation isficouraged where experience has

demonstrated its worth,” doing so is not routiBeeLis v. Robert Packer Hosp579 F.2d 819,

824 (3d Cir. 1978) (internal quotation mark omitted) (quoting Fed. R. Civ. P. 42(b) advisory
committeés note to 1966 amendment). The court must make an independent determination that

separate trials are appropriate for the case at hanBrasdin Music Co. v. Am. Broad. Cos.,

616 F.2d 528, 538 (3d Cir. 1979), because “the decision to bifurcate Vel non is a matter to be
determined on a cad®/-case basis and must be subject to an informed discretion by the trial

judge ineach instancé Robert Packers79 F.2d at 824 (citing Idzojtic v. Pa. R.R. Co., 456 F.2d

1228, 1230 (3d Cir. 1971)) (concluding that a routine order of bifurcation in certain classes of
cases would b&at odds with [the cour$] requirement thatiscretion be exercised and seems to
run counter to the intention of the rule draftgr$Vith those considerations in mind, the decision
is ultimately one that lies within the broad discretion of the trial c@a#Robert Packers79

F.2d at 824 (quoting 9 Charles Alan Wright & Arthur R. MillEederal Practice and

Procedure § 2392).

Allstate focuses primarily on the question of prejudice. Allstate fears ttieg dlaims
proceed through discovery simultaneously, it will have to forfeit protectionddt product that
it prepared in anticipation of litigating Plaintiffs’ breach of contract clainabse that

information may be relevant to the bad faith claim (and therefore discoveBibigs Allstate



itself recognizes, a “mere claim of bad faitmat enough to shatter the work-product privilege.”

Mem. Supp. Def.’s Mot. Reconsider 5 n.1 (quoting Borgia v. State Farm Mut. Auto. Ins., No. 14-

3149, 2014 WL 4375643, *3 (E.D. Pa. Sept. 3, 2014)). The Federal Rules of Civil Procedure and
longstanding judicial precedent protect work product from disclosure—protectiarothat
disappear merely because work product prepared in anticipation of litigation oveaiomenay

also be relevant to a second claim. Allowing the claims to proceed simultansioysly means

that Allstate will be called upoto prove its entitlement to work product protecticar—

endeavor that Allstate could avoid if the baih claim were to be stayedand that does not

justify thenecessargxpenditure ojudicial resources andnie SeeAmitie One Condo. Ass’'n v.

Nationwide Prop. & Cas. Ins. Co., No. 1:G¥~1756, 2010 WL 1052911, at *1 n.3 (M.D. Pa.

Mar. 22, 2010) (rejecting an insurer’s request to stay a bad faith claim in order to avioid w
product disputes, because the cowast “not persuaded that the mere existence of such discovery
disputes warrants a stay”).

The parties facing the prospect of prejudice under these circumstances aifésPreon
Allstate. If discovery proceeds on the two claims simultaneously, Plaintdfy be deprived of
information that Allstate would otherwise be willing to provide without objection,endngtay of
the bad faith claim would subject Plaintiffs to the time and expense of having tappetio
two separate rounds of discovery (anehitable motion practice) accompanied by two separate
jury trials. For Plaintiffs, aither alternative is free from hardship. By opposing Allstate’s request
to stay the bad faith clainthey have taken the position that the former repredéstlesser of
these two evils, and Allstate, which bears the burden of demonstratingpheditsegy the claims

is properseeReading Tube Corp. v. Emp’rs Ins. Co. of Wausau, 944 F. Supp. 398, 404 (E.D.




Pa. 1996) (citindvicCrae v.Pittsburgh Corning Corp., 97 F.R.D. 490, 492 (E.D. Pa. 19883),

not shown otherwise.

With respect tdRule 42(b)’s other considerations, Allstate refers to the arguments it
previously made to Juddggnchezo suggest that staying the bad faith claim may in fact be the
more economical choice. Allstate suggests that “it is possible that a jury deteomora
Plaintiff[s’] [breach of contract] claims would make the bad faith claim mbotganing that
postponing theesolution of that claim mightonserve judicial resources. The likelihood of that
outcome occurring in this case, however, is far from clear. While a bad faithveliaim
frequently fail if the insurer prevails on the underlying breach of contrachasgeRohm &

Haas 2008 WL 2517176, at *2, “[c]ourts have extended the concept of ‘bad faith’ beyond an

insured’s denial of a claim in several limited are&&y. Mut. Life Ins. v. Babayam30 F.3d

121, 137 (3d Cir. 2005). One of those areas concerns insurers that unreasonably delay the
evaluation of their insureds’ claims, even if the insureltisnateassessment of the claim proves

to be correct. Sewillow Inn, Inc. v. Pub. Serv. Mut. Ins., 399 F.3d 224, 235 (3d Cir. 2005)

(citing Klingerv. State Farm Mut. Auto. Ins., 115 F.3d 230, 236 (3d Cir. 1997))

(“Pennsylvania’s bad faith statute provides insurance claimants a meaneesirsglr

unreasonable delays by their insurers®&e als®’Donnell ex rel. Mitro v. Allstate Ins1999

PA Super 161, 1 15 (“It is now clear, however, that section 8371 is not restricted to angnsurer’
bad faith in denying a claim. An action for bad faith may also extend to the insurer’s
investigative practices.”). In this case, much of Plaintiffs’ bad faith claifocused on their
contention that Allstate failed to promptly evaluate their claim for underinsureatisto

benefits. SeePls.” Mem. Opp’n Mot. Sever and Stayl8-(recounting Plaintiffs’ allegations that

Allstate repeatedly represented to Plaintiffs that the investigation of their dalmeriefits

! SeeDef.’s Mem. Supp. Mot. Sever and Stay 13.
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would be completed within 200 days, but that the investigation eventually spanned nearly thre
years). A verdict in Allstate’s favor on the breach of contract claim mayheyefore, obviate
the need to try the bad faith claim.

Staying the bad faith claim therefore ddi#ite to serve the interestd convenience,
economy, or expeditionBifurcation would essentially double the life of this action requiring a
second discovery period, more dispositive motions, more pretrial motions, and a completely

separate second triaSeeGriffith v. Allstate Ins. Cqg.90 F. Supp. 3d 344, 347 (M.D. Pa. 2014).

Allstateis undoubtedly correct that the tvataims presentgal issues that are separate and
distinct® but Plaintiffs areequally correct that the facts pertinent to egleim overlagn many
respects. While the focus of the bad faith claim is on Allstate’s conduct, rather than the
underlying events, Allstate’s investigation did not occur in a vaciMhetherAllstates
investigation was performed in good faith mustlbeerminedy reference tahe circumstances
surrounding the automobile accident and the nature onjinges that Plaintiffs suffered
Presenting that informatioto a second jurgonvenedo hear the bad faith claimould
duplicate in many respects theesentationo the first jury.“Separating potentially overlapping
discovery and trials . . . would be the ‘opposite of “expedition resolution of the litigdtiSag

Rohm & Haas Co. v. Utica Mut. Ins., No. 07-584, 2008 WL 2517176, at *4 (E.D. Pa. June 23,

2008) (quoting Frederick & Emily’s, Inc. v. Westfield Grp., No.©8-6589, 2004 WL

1925007, at *7 (Aug.27, 2004)). Because Allstate has failed to show that staying the bad faith
claim and holding separate jury trials is needed to avoid prejudice or to serve th&smére

convenience, economy, or expedition, Plaintiffs claims shall proceed simultaneously

SeeDef’s Mem. Supp. Mot. Sever and Sty
o SeePlIs! Mem. Oppn Mot. Sever and Stay 413, ECF No. 1€2.
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With this decision, this Couppins with the sizeablenajority of the federatistrict courts
in Pennsylvaniahat have refusetb stay bad faith claims against insurensil the underlying
coverage claims can besolved'® Allstate points to the fact that Pennsylvania state ctane,
with some frequencygreedo staybad fath claims!* but “the Commonwealth and federal

district courts have developed their bad-faith jurisprudence along starkinediffsnes.”Cioffi,

10 See, e.q.Cioffi v. Metro. Grp. Prop. & Cas. Ins. GdNo. 2:14cv-04395, slip op. at 6 (E.D. Pa. Sept. 10,
2014) (observing that the federal district courts in Pennsylvania‘nentnely held [that] postponing discovery
until [the coverage claim] is resolved only delays the resolution and dae$ésencies and increased costs for the
partie$); Griffith, 90 F. Supp. 3dt347-48 (finding the bad faith claim to be intertwined with the breach of contract
claim and observing that staying the bad faith claim wbesdentially double the life of [the] actignCooper v.
Metlife Auto & Home No. 13687, 2013 WL 4010998, at *3 (W.D. Pa. Aug. 6, 2013) (recognizing the existence of
a “substantial overlap in issues and evidérthat counseled against a sta@jaker 2011 WL 4565582, at *3
(recognizing that a stay would necessitate two discovery periods accompanibehinefficiencies and increased
costs);Scotti v. USAA Cas. Is. Co, No. 3:10cv1538, 2011 WL 616008, at *3 (M.D. Pa. Feb. 11, 2011) (finding
that“the interests of judicial economy would be better served by taking digcow the two claims simultaneously,
rather than potentially having to take discovery first@aiptiff’s] breach of contract claim and then again on her
bad faith claim); Yellowbird Bus Co. v. Lexington Ins. Co., No.-8835, 2010 WL 2766987, at *8 (E.D. Pa. July
12, 2010) (finding that discovery pertaining to the breach of contract elautd sibstantially overlap with the bad
faith claim); Amitie One2010 WL 1052911, at *1 & n.7 (findidgonsiderations of convenience and econbtay
outweigh any benefits of staying the bad faith claim, with pagiceinphasis on the overlap between the bal f
claim and a request for a declaratory judgment on the question of cové&algstini v. Progressive Cas. Ins. Co.
No. 3:09¢cv-01679, slip op. at-2 (M.D. Pa. Dec. 16, 2009) (finding that the insurer would not suffer eajydice
if the bad faithclaim proceeded through discovery simultaneously with the coverage;dohm & Haas Co. v.
Utica Mut. Ins. Cqg.No. 07584, 2008 WL 2517176, *4 (E.D. Pa. June 23, 2008) (recognizingdisabvery on the
duty to defend and bad faith claims will concerach of or the same or related evidengErederick & Emilys,
Inc. v. Westfield Grp.No. Civ.A. 03CV-6589, 2004 WL 1925007, at *2 (E.D. Pa. Aug. 27, 2004) (finding"tdat
the factors weigh heavily against severdijicdathanson v. Aetna Cas. & S@o., No. CIV.A. 0:CV-3377, 2001
WL 1392165, at *1 (E.D. Pa. Nov. 7, 2001) (concluding that a“stayld be likely to lead to additional
inconvenience and delay, not [&ssSickora v. Nw. Mut. Life Ins. CoNo. CIV. A. 066194, at *2 (E.D. Pa. Oct.
10,2001) (concluding that the insurer failed to show that bifurcation of thatiitn would be more convenient,
economical, or necessary to avoid prejudigeyich Ins. Co. v. Health Sys. Integration, [ndo. CIV. A. 974994,
1998 WL 211749, at *3 (E.ORa. Apr. 30, 1998) (finding the possibility that resolution of the coverapeitei
would render the bad faith claim moot to be insufficient to justify a sBat)seeMoninghoff v. Tillet No. 2:11-cv-
07406, slip op. at-2 (E.D. Pa. June 27, 2012) (concluding thiaimade[] sense to separate out the [underinsured
motorist] claims from the bad faith claims in [that] mattéxecause of the possibility that resolution of the coverage
claim couldrender the bad faith claim moot and because of the difference in scope of disemessany to resolve
each claim)Reinhart v. Progressive Ins. Chlo. 5:09-cv-01167, slip op. at-2 (E.D. Pa. Apr. 16, 2009)
(establishing, without comment, a schedtigt stayed a bad faith claim until the resolution of the underlying
coverage claim)This survey is necessarily limited to those decisions that have beetedemw published in an
electronic database, except for the few unpublished orders that ties paste brought to the Colgfattention.
Allstate also cites a scheduling order entered in Weaver v. Allstate INAN&&:11cv-07549 (E.D. Pa.
Mar. 21, 2012), which established a phased discovery plan for the plaiotifferage claim and bad faitlaim, but
the parties in that case h&areed that plaintifé breach of contract claim . . . should be severed from Pl&ntiff
bad faith claim and jointly proposed a phased discovery plan and separate trials of thaitws $éeReport of
Rule 26F) Meeting at 3, Weaver v. Allstate Ins. CNo. 5:1tcv-07549 (E.D. Pa. Mar. 13, 2012), ECF No. 18.
1 SeeDaniel E. CumminsRostKoken Scorecardlort Talk (Nov. 15, 2015), http://www.torttalk.coR@09/
12/postkokenscorecard.html @lectingdecisons of the Pennsylvania stated federal courts on, among other
matters, requests to separate bad faith claims from underlying coverages)isp
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slip op. at 5. This is natecessarily due to a differenceaginion, but rathecan be attributedt
least in partd thefact thatthere is no right to have a bad faefaim heard by a jury in the
Pennsylvania state cour8eeCioffi, slip op. at Fattributing thedifference of approach between
the federal and state coutts“one simple reason: the Seventh Amendment jury right does not

apply to state trial$; Mishoe v. Erie Ins. Co., 824 A.2d 1153 (Pa. 2003hiléa state cours

decision to stay a bad faith clastill resultsin ameasure of delayloing so does nahean that
the parties mustncuretwo separatgury trials. Instead, after the underlying coverage dispute is

tried to a jury, the bad faittlaim can later béeard by the same judge who presided over the

jury trial. SeeDunkelberger v. Erie Ins. Co., No. 2010-01956, 2011 WL 7678646 (Pa. Ct. C.P.
Jan. 24, 2011) (concluding that staying a bad fdahm was appropriate part becauséhe
same Judge who presides over the [underinsured motorist] jury trial will be advkstde over
the subsequent bad faith bench trial,” and fhreservation of the Trial Judge’s notes
supplemented with transcripts and documentary evidence will be sufficienbto &ié Trial
Judge with enough information and memory to properly adjudicate the bad faith)claihen
the Pennsylvania state courts glethe relative merits of staying a bad faith claim, the burden
that the stay would impose on the partiessioot tip the scale as heavily.
V. Plaintiffs’” motion to compel is granted in part.

Having decided that Plaintiffslaims shall proceed through discovery simultaneously,
the next question whetherAllstate properly invoked the work product doctrine in response to
Plaintiffs’ requests for discovery in connection witteir bad faith claim“Ordinarily, a party

may nd discover documents and tangible things that are prepared in anticipation tbhtma
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for trial by or for another party . . . .” Fed. R. Civ. P. 26(b)(3){A)Vhether the discovery
sought was prepared in anticipation of litigation depends upon wh@éthkght of the nature of
the [discovery] and the factual situation in the particular case, the [discogerididy be said

to have been prepared or obtained because of the prospect of litigation.” Martin \s Bally’

Place Hotel & Casin®83 F.2d 1252, 1260 (3d Cir. 1993) (quoting In re Grand Jury

Proceedings604 F.2d 798, 803 (3d Cir. 1979)ecawse work product protectiocextendonly
to materials prepared in anticipation of litigation, materials assembled in the orcihasg of
business are not protect&keid. (quoting Fed. R. Civ. P. 26 advisory corttegs note to 1970
amendment).

“Because insurance companies are required to evaluate claims made by their insureds in
the ordinary course of their business, ‘discovery disputes ingparnnsurance compalisy

claims file often pesent problems for the partiésBorgia v. State Farm Mut. Auto Ins. Co., No.

14-3149, 2014 WL 4375643, at *3 (Sept. 3, 2014) (quoting Garvey v. Nat'l Grange Mut. Ins.

Co., 167 F.R.D. 391, 394 (E.D. Pa. 1996)); 8 Charles Alan Wright & Arthur R. Mikeleral

Practice and Procedue2024 (3d ed. 20)@“Reports prepared by or for insurers present

particular difficulties as responding to claims and preparing for resultingtidgigare significant
parts of the ordinary business of insurers.”). Bloegiacourt concisely summarized the
application of the work product doctrine to disputes between insurers and their insureds:

As numerous courts have recognizgd]n insurane company cannot reasonably
argue that the entirety of its claims files are accumulated in anticipation of
litigation when it has a duty to investigate, evaluate[,] and make a deovio
respect to claims made on it by its insure@®haffer v. State Fen Mut. Auto.

Ins. Co., No. 131837, 2014 WL 931101, at *2 (M.[Pa. Mar.10, 2014) (citation
omitted); Robertson v. Allstate Ins. Co., No.-9809, 1999 WL 179754, at *3
(E.D. Pa. Mar.10, 1999) (same). This does not mean, however, that the work

12 While Rule 26 refers only tbtdocuments and tangible thingswork product protection extends to both

tangible and intangible work productn re Cendant Corp. Sec. Litji843 F.3d 658, 662 (3d Cir. 2003) (citing
Hickman v. Taylor 329 U.S. 495, 5101 (1947).
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product actrine iswholly inapplicable to insurerslaims files.SeeRobertson,

1999 WL 179574, at *3 (noting arfere claim of bad faith is not enough to shatter

the workproduct privilegé); Garvey 167 F.R.D. at 394 (holding insurer properly

withheld certain @dims file documents based on the work product doctrine).

Rather,“[a]t somepoint in its investigation, . . an insurance compasyactivity

shifts from mere claims evaluation to an anticipation of litigation.

Borgia 2014 WL 4375643, at *3.

Plaintiffs’ contention that they are entitled to, among other things, Allstaatire
claims and investigation fiJ&** becausall of that information was created in the ordinary
course of business is therefore untena®éeid. at*4 (rejecting the argument thatocuments
reflecting [the insures] evaluation of the claim are not protected by the work product doctrine
because such documeniuld have been prepared in the ordinary course of business
anyway$’ ). Whether Plaintiffanay be entitled to a subsettbt informationwould hinge upon
a factspecific inquiry into the nature of the information that they seslen Allstate resonably

anticipated litigation, Plaintiffsneed for the partidar information, and whether they can obtain

the information through other meageeUnited States v. Rockwdlt’l, 897 F.2d 1255, 1266

(3d Cir. 1990) (recognizing that “[t]he question of whether a document was prepared in
anticipation of litigation is often a difficult factual matferResolving those questions may also
call for a review of the particulanformationin cameraBY taking the position that Allstate
work product objections are categorically improper rather than focusing qragioular
materials they seek and their need for thBhaintiffS motion has not supplied the information

necessary for the Court to make thasessmerif. Plaintiffs motion also fails to acknowledge

13 Pls! Mem. Supp. Mot. Compel Ex. F, at 2, ECF No-27

14 In addition toarguing thathe discovery they seek is not eligible for work product protection bechusesi
created in the ordinary course of business, Plaintiffs also appear to cthatenwdrk product protection is claim
specific, meaning that materials that a party produced in anticipatiorisgwtelover one claim can be discovered
if they are relevant to different claim in the litigati@®eMem. Supp. Mot. Compel 6, ECF No.-27"Allstate
merely suggests that this work product privilege, which arguabtydaly arguably) ispplicable to the UIM claim,
... [is also] applicable to the bad faith claim since the two causes of actiomartkijothe present litigatich.
Plaintiffs suggesthat Allstate is engaging in“degal sleight of haridby attempting tcshield infornation prepared
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that Allstate has raised other, narerk-product-based objections $ome ofthe discovery that
Plaintiffs seek to have the Court compeAccordingly, Plaintiffs motion is denied without
prejudice taheirright to submit auture motion, if necessary, thfaicuses orthe particular

information that Plaintiffs see§eeConsugar v. Nationwide Ins. Co. of Am., No. 3:10cv2084,

2011 WL 2360208, at *3 (M.D. Pa. June 9, 201Wi(file defendant may assert privilege over
the case file plaintiff may, of course, challenge those assertions thaougppropriate motion
with the court. Plaintiff has not done so here, instead focusing on the entire file aimgdj dngt
no privilege exists to cover any of the material in the file. The court camaiat a decision on
whether particular documents in the file are subject to privilege; suclsessazent would
require a motion that describes the particular documents at issue ianthareranspection.}.
The burden ofustifying any invocation of the work product protecti@mainswith Allstate

Conoco Inc. v. U.S. Depdf Justice 687 F.2d 724, 730 (3dir. 1982).

At this time he Court will, however, address one aspect of the scope of work product
protection available to Allstate. A critical determination that must be made is when Allstate
reasonably anticipated that it would find itself involved in litigation with its insuredause

“materials prepared before [that] date canfaoiy be said to have been prepared or obtained

in anticipation of litigation ovethe breach of contract claim from discovery requests Plaintiffs have sarved i
connection with their bad faith claim

Such an understanding of the work product protection misapprehendasba rehy work pduct is
protected from disclosure. The work product doctrine credtpe\aleged areawhere a party and its counsel can
analyze and prepare a caSeeln re CendaniCorp. Sec. Litig.343 F.3d658,661-62 (3d Cir. 2003)quoting
United States v. Nobk 422 U.S. 225, 238 (1975)). It matters not that Allstate may have pdepare/ork product
with an eye toward only one of the claims in the action; disclosure af thaterialsiowwould open the door to
that privileged area during the very litigatifom which the work product was prepar&eFTC v. Grolier, Inc.
462 U.S. 19, 30 (1983) (Brennan, J., concurring in part and concurring in tmegotjd' [T]he need to protect . . .
work product is at its greatest when the litigation with regard to which dhle pvoduct was prepared is still in
progress.). Plaintiffs’ positionalsofails to account for thelain text of Rule 26, which protects from disclosure all
“documents and tangible things that are prepared in anticipation of litigationtdal by or for another party or its
representativé,without regard for whether those materials were prepared in atiaripof litigation over the
particular claim to whiclan opposing party believes they are relev@aeGrolier, 462 U.S. at 25 (majity
opinion) (observing thatthe literal language of the Rule protects materials prepareahjditigation or trial as
long as they were prepared by or for a gattythe litigation in which the materials are being sought)
15 See, e.g.Pls! Mem. Supp. Mot. Compel Ex. G, ECF Nos. 3] 27.9.
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because of the prospect of litigatiénSeeBorgia 2014 WL 4375643, at *4 (quotirig re

Grand Jury Proceedings, 604 F.2d at 888%tate contends that thrmoment arrived on

November 12, 2012, when thenunsel to Plaintiffs sent Allstateletter “demanfahg] that
Allstate tender the policy limits of $200,000 for underinsurance within thirty (30) dayd5e
the claim for benefit§would] be withdrawn and the controversy [woula litigated (including
a breach of fiduciary duty / bad faith claiffif. Plaintiffs disagree. They argue that Allstéizd
not yetreasonably anticipadditigation on that datbecaus&evin Broadhead, Allstate’claims
adjustersent a letter to Plaintififounselthat same day stating that he neededitional
information abouPlaintiffS medical treatment records in order for Allstatédontinue [its]
review of the claini.}’ The next day, Plaintiffs providealistate with those recordsnd two
days after that, on November 15, 2012, Allstate extended a settlement offer titf$iaitite
amount of $25,008° Plaintiffs contend thaduring those intervening dayallstate was still in
the process of assessing the value of their claim through its review of tinememedical
records and had not yet anticipated that litigation would follow.

Plaintiffs havethe more persuasive argumeWthile Allstate contends that it reasily
anticipated litigation on November 12, it did not receive the medical treatmerdsebat were

"19 until November 14.

necessary for it to “properly evaluatddmtiff’s] bodily injury claim
According toMr. Broadheaghe“was unable to evaluate thidM claim for settlement
purposes® without that informationwhich is consistent with the fact tHag did not extend a
settlement offer to Plaintiffs until November-tafter he had reviewed the records. While Mr.

Broadhead claims that he reasonablyaypdited litigation from the moment he received

16 SeeBroadhead Decl. Ex. 2, ECF No.-29
1 SeeBroadhead Decl. Ex. 1, ECF No.-29
18 Broadhead Decl. 11-12, ECF No. 241.
19 SeeBroadhead Decl. Ex. 1.

20 Broadhead Decl. { 8.
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Plaintiffs November 12 ultimatum® he does not explain how he knew, prior to reviewing the
full medical treatment records that teguestedthattheir demand for payment in the amount of
the policy limitwasnot warranted. A partg’subjective anticipation of litigation must be
objectively reasonablegeMartin, 983 F.2d at 1260, and while the Court declines to determine
at this juncture whether Allstate reasonably anticipated litigationdweiber 15, 2012
Allstatehas not shown thatieasonably anticipated litigation before that date.EBegia 2014
WL 4375643, at *3 (finding thahe plaintiffs’ insurer reasonably anticipated litigation when it
was apparent thafthe plaintiffs] demand far exceeded [the instsgraluation of the clain.
Allstate therefore must provide Plaintiffs with any responsive discoventent prior to
November 15, 2015, that Allstate has withheld solely on the basis of work product pratéction.
Seeid. at *4. Plainiffs may alsareconvene the deposition of Mr. Broadhead because the
deposition transcript reveals that counsel instructed Mr. Broadhead not to ansaier cer
guestions about the steps Allstate took to assess Plaidifins for underinsured motorist
benefits prior to November 15, 2012, on the basis of work product protéteeFed. R.
Civ. P. 30(a)(2)(A)(ii).

ThatAllstate is entitled to invokéhework product protection does not mean that
Plaintiffs are necessarily foreclosed from discovegangof those materials, becau$be work

product doctrine is not an absolute bar to discovery of materials prepared in aatiayat

2 1d. 110.

= Alistate doesiot address the tension between its claim that it reasonably anticipagstiblitin November
2012 and the fact that this suit did not commence until over two yearsdide Mr. Broadhead claims that he
believed on November 12, 2012, thitwas likely that [Plaintiffs] UIM claim would have to be resolved by
litigation,” according to Plaintiffs he proceeded to send no fewer than ten letters@wextiiwo yearmforming
them thatAllstate s investigation of their claim for benefits was stilpoing.SeePls! Mem. Oppn Mot. Sever and
Stay 1014.

= As the Court has observed, Allstate has objected to some of the disclaistiff$seek on grounds other
than work productThe parties have not addressed those objections, and the Coudrthexpfesses no opinion on
their merits.

24 SeeBroadhead Dep. 45:13, ECF No. 2710.
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litigation.” In re Cendant, 343 F.3d at 663. If they are able to show that they have a substantial
need for particular materials afmhnnot, without undue hardship, obtain their substantial
equivalent by other meand?laintiffs may be permitted to obtain the discovery they seek,
provided Plaintiffs are not seeking mental impressions, conclusions, opinions, or legaktlie
Allstat€s attorneys or other representativéseFed. R. Civ. P. 26(b)(3)(A)B); seeln re

Cendant, 343 F.3d at 663 (“Rule 26(b)(3) establishes two tiers of protection: first, waakeprep
in anticipation of litigation by an attorney or his agerdigcoverable only upon a showing

need and hardship; seconcpre or ‘opinion’ work product . . . isgenerally afforded near

absolute protection from discovery(quoting_In re Ford Motor Co., 110 F.3d 954, 962 n.7 (3d
Cir. 1997))).0Other courtghathave considered these questionthacontext of bad faith claims
have observed that deposition testimony from the insuegnployees may be a viable

alternative source of evidence. See,,&qgrgig 2014 WL 4375643, at *5 (declining to compel

an nsurer to disclose work product because “depositions of [the ingsuckims personnel
remain[ed] a viable means of obtaining at least some of the inforrhétemplaintiffs sought);

McCrink v. Peoples Benéefit Life Ins. Co., No. Civ.A.2:04CV01068LDD, 2004 WL 2743420, at

*7 (E.D. Pa. Nov. 29, 2004) (finding that plaintiffs failed to make a sufficient showing to
overcome an insurer’s work product protectigrarticularly [because] the plaintiffs have had
the opportunity to depose the claims officials wiamdled the claiff); Garvey 167 F.R.D. at

394 (declining to compel an insurer to disclose, among other things, all of the documisnts in i
claims file because the plaintifiad the ability to conduct discovery, which included taking the

depositions of ta defendans agenty).
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VI.  Order

Accordingly, this 18 day of January, 2016T IS ORDERED as follows:

1. Allstatés Motion to Reconsider the Court’s February 9, 2015 Order Denying Its
Motion to Sever and Stay PlaintiffSad Faith ClaimECF No. 26js DENIED.

2. Plaintiffs Motion to Compel, ECF No. 27, SRANTED IN PART . No later
thanFriday, February 5, 2016 Allstateshall respond to any discovery requests seeking
information dated prior to November 15, 2012, to which Allstate objected solely on the grounds
of the work product doctrine. Plaintiffs may also reconvene the deposition of Kevin Badadhe

In all other respcts, PlaintiffsMotion is DENIED.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH FLEESON, JR.
United States District Judge
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